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substantially beginning a new action and so subject to a plea of the 
statute of limitations, even though it is apparent that the same general 
transaction is involved.* Other courts take a more sensible and 
liberal view, similar to that in the principal case, and do not allow 
the statute to defeat an honest litigant who has been trying to enforce 
his rights, but who has been badly advised by his lawyer as to the 
precise remedy open to him. 5 The question is, it seems clear, purely 
one of the fair construction to be given to the statute of limitations, 
t. e., what may fairly be called starting suit within the meaning of the 
statute so as to give the defendant fair notice of the nature of the 
plaintiff's claim? In certain jurisdictions — fortunately few in num- 
ber — a most narrow and illiberal view prevails, viz., that a declaration 
which omits absolutely an essential allegation may not, after the statute 
has run, be amended to insert the missing allegation, even though no 
attempt is made to change the form of action.* The reason given for 
this illiberal view is that the original declaration was defective in 
substance and so in legal effect equivalent to no declaration at all. 
Decisions of this kind cannot be supported upon any ground of policy 
or fair dealing. The rules which determine what allegations must go 
into a declaration or statement of claim are necessarily in many 
respects arbitrary, and a litigant ought not to lose his cause of action 
because his attorney has made an error of the kind in question. For 
this reason the rule in most jurisdictions is contrary to that estab- 
lished by the courts just referred to. T The just rule would seem to 
be that where there has been a fair and honest attempt within the 
statutory period to enforce the rights growing out of the transaction 
in question, a plea of the statute should not be permitted to bar the 
plaintiff from shifting to a different remedy, although the result may 
be to change from one form of action to another, or even from equity 
to law or law to equity. It is indeed fortunate that the Supreme 
Court has added the weight of its great authority upon the side of 
justice and common sense. 

FOREIGN INHERITANCE TAXES AS DEDUCTIBLE ADMINISTRATION 

EXPENSES 

The increasingly prevalent mode of taxation commonly known as 
the inheritance tax is usually based upon the theory that the tax is 
laid upon the legal privilege of the legatee, devisee or heir to acquire 
property of the decedent by will or by descent. 1 The measure of the 



*Hess v. Birmingham Ry. Co. (1906) 149 Ala. 499, 42 So. 595. 
'Reynolds v. Missouri, K. & T. R. R. Co. (1917, Mass.) 117 N. E. 913. 
• Foster v. St. Luke's Hospital (1901) 191 111. 94, 60 N. E. 803. 
T McLaughlin v. West End St. Ry. Co. (1904) 186 Mass. 150, 71 N. E. 317. 
1 While the tax is commonly described as a tax on the privilege of succes- 
sion, it is believed to be more strictly accurate to consider it a tax on the 
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tax is commonly the value of the property so acquired as of the time 
of death of the testator or the intestate decedent Consequently the 
tax is determined by the value of the beneficiary's "net succession," 
that is, the property which remains for distribution to him after pay- 
ment of debts and expenses of administration.* But just what items 
may properly be included as expenses of administration is a matter 
on which the courts have frequently reached different conclusions. 
In Corbin v. Townshend (1918, Conn.) 103 Atl. 647, the Supreme 
Court of Connecticut has rendered a decision of first impression 
holding that the estate tax payable under the federal act, and also 
inheritance taxes payable under the statutes of various states, are 
expenses of administration properly deductible in determining the net 
estate subject to the Connecticut inheritance tax of a testatrix resident 
in Connecticut 

The Connecticut tax is of the sort above mentioned — a succession 
tax or "death duty" prescribed in respect to the beneficial interest 
passing by force of Connecticut law to the beneficiaries of the 
decedent, and measured by the value of the property so passing,* 
t. e., by the value of the distributive share as of the time of the 

exercise of such privilege, ». e., on the passing of the property. When a legatee 
renounces his legacy, no tax in respect to such legacy is collectible. Matter of 
Wolfe (1903, N. Y.) 89 App. Div. 349, 85 N. Y. Supp. 949, affd. 179 N. Y. 599, 
72 N. E. 1 1 52; Estate of Stone (1906) 132 Iowa, 136, 109 N. W. 455. 

Sometimes the tax appears to be considered as a tax upon the privilege 
of the decedent to transmit rather than upon the privilege of the beneficiary 
to acquire. In Minot v. Winthrop (1894) 162 Mass. 113, 38 N. E. 512, 
Field, C. J., said: "But the right or privilege taxed can perhaps be regarded 
either as the right or privilege of the owner to transmit it on his death, by 
will or descent, to certain persons, or as the right or privilege of these persons 
to receive the property." See also United States v. Perkins (1895) 163 U. S. 
625, 628, 16 Sup. Ct 1073. In Nettleton's Appeal (1903) 76 Conn. 235, 56 
Atl. 565, Hamersley, J., said: 

"Nor is it material to the essence of the tax at what time it is ascertained 
and collected during the passage of the property, through the channel of the 
law, from the dead to the living; whether the property is tapped as it falls 
from the lifeless hand, or midway in its course, or as it passes into the grip 
of the new owner; whether it is called a probate, a succession, or a legacy 
tax. Such nomenclature is convenient; its distinctions may be important for 
clear discussion of the policy of death duties and the mode of using this 
form of taxation; and an accurate conception of them may serve to throw 
light upon the actual intent of the legislature, when language of doubtful mean- 
ing is used, in determining the amount and manner of enforcing the tax." 

* Sometimes the deduction of debts and expenses of administration from the 
appraised value of the estate is expressly provided for statute, as in the 
present Connecticut law. Acts 1915, ch. 332, sec. 5. In other cases the courts 
have recognized the doctrine without express statutory declaration. See 
Gallup' s Appeal (1004) 76 Conn. 617, 620; 57 Atl. 690, 700; Estate of Kennedy 
(1910) 157 Cal. 517, 108 Pac. 280; Ross, Inheritance Taxation, sec 27a 

"This was the construction placed upon the former statute. See Hopkins' 
Appeal (1005) 77 Conn. 644, 649; 60 Atl. 657, 659- The present law (Acts 1915, 
ch. 332) expressly provides: 
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decedent's death and not by the net gain to the estate of the dis- 
tributee. The latter is less than the former by the amount of the 
Connecticut inheritance tax. 

I. THE FEDERAL TAX 

The federal tax must likewise be construed as a tax in the nature 
of a death duty, for if it were a direct tax upon the property it would 
be unconstitutional.* Moreover, it is expressly laid upon the "trans- 
fer" of the estate. But unlike the Connecticut tax or the former 
federal inheritance tax it is levied upon the estate as an entity, and 
is paid by and out of the estate, instead of by the beneficiaries out 
of their shares. 5 With reference to the federal tax the Connecticut 
court said: 

"The federal act of 1916 imposes a tax payable out of the estate 
before distribution, thus differing from the federal inheritance tax 
of 1898, payable by the individual beneficiaries. It is not a tax upon 
specific legacies, nor upon residuary legatees. It is taken from the 
net estate 'before the distributive shares are determined rather than 
off the distributive shares.' Its payment diminishes pro tanto the 
share of each beneficiary. The executor or administrator must pay 
the tax out of the estate before the shares of the legatees are ascer- 
tained. It is an obligation against the estate and payable like any 
expense which falls under the head of administration expenses. The 
tax paid is no part of the estate at the time of distribution; it has 
passed from the estate and the share of the beneficiaries is diminished 
by just so much . . . 

"Sec. 3. All property owned by any resident . . . which shall pass by will 
or by the provisions of the general statutes relating to the distribution of 
intestate estates, . . . shall be liable to a tax as hereinafter provided. 

"Sec 5. The net estate for taxation purposes shall be ascertained by add- 
ing to the appraised value of the inventoried estate [certain gains] and 
deducting therefrom the amount of claims paid, all funeral expenses and 
expenses of administration, . . . and losses incurred during the settlement of 
the estate in the reduction of choses in action to possession. . ." 

The opinion in the principal case states that the Act is a re-enactment of the 
provisions of the former statute in the light of their settled construction. 

* See Knowlton v. Moore (1900) 178 U. S. 41, 20 Sup. Ct 747. 

"The Revenue Act of Sept 8, 1916 (ch. 463), as amended March 3, 1917 
(ch. 159), imposes a tax (sec. 201) "upon the transfer of the net estate of 
every decedent" dying after the passage of the Act It is based upon the 
amount of the entire estate, less an exemption of $50,000 and certain specified 
deductions (sec 203), without regard to the value of the shares of the several 
beneficiaries or the degrees of their relationship to the decedent The intent 
of the Act is expressed (sec 208) to be that "so far as is practicable and 
unless otherwise directed by the will of the decedent the tax shall be paid 
out of the estate before its distribution." U. S. Comp. St 1916, sec 6336^, 
a-m, 39 Stat. 777, 1002. 

In (1917) 3 Am. Bar Assn. Joor., 178, it is said: "The Federal Estate Act 
was carefully drawn so that it would not duplicate the inheritance taxes of the 
states, but would come off the net estate before the distributive shares were 
determined rather than off the distributive shares." 

7i 
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"Any expense arising by operation of law which is a charge against 
or must be paid out of the estate is an administration expense within 
the meaning of this term as used in section 5 of the [Connecticut] 
Act of 1915. 

"The payment of the federal tax is an expense of the estate, as 
much so as any expense of administration." 

It is submitted that this reasoning and the result to which it leads 
are sound. A similar decision was recently rendered in Minnesota,* 
but several lower New York courts have decided otherwise. 7 



II. TAXES LEVIED BY OTHER STATES 

The court's, decision that inheritance taxes paid other states are 
likewise deductible is based upon the premise that such taxes "are 
upon the same basis as the federal tax; they must be paid before the 
executor or administrator can reduce the bonds or stock to possession." 
"These cannot be transferred until the state tax is paid and the value 
of the security so transferred is reduced by the amount of the tax 
which the executor or administrator has had to pay." But is this 
premise sound? The federal tax, as the court has indicated, is 
payable out of the estate as a whole before the distributive shares 
are determined, but this is not usually the case in respect to state 
inheritance taxes. They are commonly levied upon the succession of 
-the individual distributive shares and chargeable against these shares, 
not imposed upon and paid by the estate as a whole before the dis- 
tributive shares are determined. Take, by way of illustration, the 
tax of Wisconsin which was one of those involved in the principal 
case. The theory of the Wisconsin tax is precisely the same as that 
of Connecticut — a tax upon the privilege of succession, chargeable 
against the distributive share passing to the individual beneficiary 
and measured by the value of the property so passing before the tax 
itself is taken off. 8 In stressing the argument that the foreign tax 
must be paid before the property can be reduced to possession by the 
executor, the court has evidently confused a provision for enforcing 
the tax with the theoretical basis of the tax. This is the more strange 

'State v. Probate Court (1918, Minn.) 166 N. W. 125. 

T /n re Bierstadt's Estate (1917, Surr.) 163 N. Y. Supp. 1104, affd. (1917) 
178 App. Div. 836, 166 N. Y. Supp. 168; In re Sherman's Estate (1917, App. 
Div.) 166 N. Y. Supp. 19. These decisions were much influenced by an earlier 
case holding that the inheritance tax imposed by the War Revenue Act of 
1808 was not deductible in determining the state tax. Matter of Gihon (1902) 
169 N. Y. 443, 62 N. E. 561. In Massachusetts an opposite conclusion had 
been reached on the federal tax of 1898. Hooper v. Shaw (1900) 176 Mass. 
190, 57 N. E. 361. 

•Wis. Stat 1911, sees. 1087-1 to 1087-24; Laws 1913, ch. 627. For cases 
construing the statute, see Beals v. State (1909) 139 Wis. 545, 121 N. W. 347; 
Estate of Bullen (1910) 143 Wis. 512, 128 N. W. 109; Estate of Smith (1915) 
161 Wis. 588, 155 N. W. 109. 
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because the Connecticut statute has a like clause, and in the words 
of the court itself: "This [the Connecticut tax], by section 10, is 
required to be paid by the administrator or executor from the funds 
passing to the beneficiaries." 

When, therefore, the foreign tax is levied upon and payable out of 
the beneficiaries' shares, it is submitted that it cannot properly be 
considered as an expense of administration and should no more be 
deducted than should the Connecticut tax itself.* Since the taxes of 
both states are based upon the same theory, there is believed to be no 
more reason for allowing the Wisconsin tax to be deducted to deter- 
mine the Connecticut tax, than there would be for allowing the Con- 
necticut tax to be deducted to determine the Wisconsin tax. The 
impracticability of applying a rule which permits deductions by each 
state is obvious. 

Under the ruling of the Treasury Department state inheritance 
taxes were for a time deducted in determining the federal estate tax, 
but by a later order this ruling was repealed. 10 

Another state inheritance tax involved in the principal case was 
that of New Jersey. There is more reason for permitting the 
deduction of this tax. It appears from the New Jersey decisions 
that the inheritance tax of that state is not based upon the same 
theory as are those of Connecticut and Wisconsin. As applied to 
personal property of non-resident decedents, the New Jersey statute 
has been construed as imposing a tax, not on the "singular succes- 
sion" of the individual legatee or distributee, but on the "universal 
succession" of the foreign executor or administrator. 11 In other 
words, the New Jersey court takes the view that all New Jersey law 
does is to permit the property to vest in the executor or adminis- 
trator and thus become a part of the general estate, the law of the 
state of the decedent's domicile then prescribing how it shall pass to 
the individual beneficiaries. Hence the only succession New Jersey 
taxes is the succession of the executor or administrator to the New 
Jersey personalty as a whole, not the passing of the several distribu- 
tive shares to the beneficiaries. This construction of the New Jersey 
tax may furnish a sound foundation for the argument that it is laid 
upon the same basis as the federal tax and should be charged against 



'The authorities from other states are not numerous and are conflicting. 
Allowing deduction of foreign tax, see In re Van Beil's Estate (1917) 257 Pa. 
155, 101 Atl. 316; Bullard v. Redwood Library (1914) 37 R. I. 107, 91 Atl. 30. 
Disallowing deduction, see Matter of Penfold (1915) 216 N. Y. 171, no N. E. 
499; Matter of Gihon (1902) 169 N. Y. 443, 62 N. E. 561. 

"T. D. No. 2524 Sept 10, 1917. 

^Carr v. Edwards (1913, Ct Err.) 84 N. J. L. 667, 87 Atl. 132; Senff v. 
Edwards (1913, Sup. Ct.) 85 N. J. L. 67, 88 Atl. 1026; Maxwell v. Edwards 
(1916, Sup. Ct) 89 N. J. L. 446, 99 Atl. 138; Security Trust Co. v. Edwards 
(1917, N. J. Ct Err.) 101 Atl. 384. 
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the estate as a whole like a general expense of administration. There- 
fore the deduction of the New Jersey tax as well as of the federal 
tax is perhaps justified, but the Wisconsin tax cannot properly be so 
treated for the reasons already indicated. The Connecticut court, 
however, lumped all foreign state inheritance taxes together without 
considering whether there was any difference in their character. 

The apparent injustice of compelling a beneficiary to pay a duty 
to two states on something he does not get, namely, the full amount 
of his legacy or distributive share, no doubt inclines the court of the 
decedent's domicile to permit the deduction of foreign inheritance 
taxes. But this injustice is really the result of double taxation, of 
allowing more than one state to levy a duty on the transfer of the 
same property. It arises from the fact that the state of the decedent's 
domicile, on the fiction mobilia sequuntur personam, asserts that it 
grants the privilege of succession and so may tax it, while the other 
state, the state of the situs, asserts that it has the power of controlling 
how the property within its limits shall pass, that it grants the 
privilege of allowing such property to pass in accordance with the 
rules of the domicile, and therefore may tax this privilege. 12 It is 
not, however, the purpose of this discussion to enter upon a considera- 
tion of the validity of the theories which lead to double taxation. It 
is sufficient that the possible weakness of the court's opinion, in 
classifying all foreign state inheritance taxes as similar to the federal 
estate tax rather than analyzing them separately, has been pointed out, 
in the hope that, if incorrect, the rule laid down by the court with 
respect to deducting other state taxes may be corrected, or if correct, 
that the reasons for the decision may be more clearly set forth in later 
cases. 

EFFICIENCY OR RESTRAINT OF TRADE 

To develop a just, reasonable and practicable construction of the 
Sherman Anti-Trust Act and apply it to the complicated facts of our 
industrial and commercial structure is not a simple task. No rule of 
thumb, no test capable of easy and instant application to -every 
situation, could either work justice or secure the economic ends for 
which the act was passed. The test of legality must first be expressed 
in broad general terms, like the act itself; it must then be applied 
with painstaking study and discrimination to the facts of each case, 
bearing always in mind the clear general purpose of the act; the 
border-line between lawful and unlawful must be pricked out, point 

"See Estate of Bullen (1910) 143 Wis. 512, 520; 128 N. W. 109, m. The 
evil of double taxation has been partially removed by recent legislation in 
Wisconsin. See Laws 1913, ch. 627, sec. 2. For similar legislation in Massa- 
chusetts, see Acts 1909, ch. 490, Part iv., sec. 3. 



